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Ii: Vels UilTiw STs COUR Ce «PP ais 
FCA Wels DIOLRICT OF COLUMBIa CLRVIT 


No. 22, /3: 


United Staces of iuterica 
Vv. 


Criszorcad ad. Miadieton, 


rershi FROvi TUDGWcNT OF Ts 
UIPsD SieTes DISTsIC? COURT 
FOR Lids DISTRICT cr COLUMBIA 


Issucs vresented for review 


Ll. “hether a Lavse of 23 months between arrest and 
trial, ducing which entire time appellant was incarcerated, 


during whicn time witnesses were Lost to tne defense, and 


wnere 15 montns of the Lavsea time was attributable to the 


Government, is not sufficient ground for dismissal of the 
indictment for denial to appellant of a speedy trial. 

2. ishether the court below, in refusing to accept 
appellant's plea of guilty to a lesser included offense, 
misapplied tne standards dertinent to acceotance of guilty 
sleas. 

3. Whether a pretrial single-sus pect identification 
of apvellant by the complaining witness, and the circun- 
stances and evidence of that identification, were so unduly 
prejudiciai as fatally to taint the conviction below. 

it a preliminary stage, this case-was before this 
Court under tne title Ciifford Henry Middleton, A opellant, 
v. United States of Zmerica, Kenneth B. dard Director 
Department of Corrections, Cnarles mi. rogers, Luperinten-—- 


Gent of D. C. Jail, Appellees, No. 29,/33. 


~ 


Joe eetncet H+ Cilense ~Kor~ 


Statement of the Case 


f£ppellant ap seals from a judgment of conviction 
in tne Unitecé States District Couct for the District of 
Colunsia after trial by jury on the charge of rave, vb. C. 
Code §$22-2801, for wnica appeitant was sentenced to imprison- 
ment for ten to 30 years. 

the evidence snows tnat aout Y 2.0. on the night of 
December is, +355, the complainant ieft ner home to yo to 
grocery store about a bloci: away. Tr. 20. On the way to 
tne stoce, wnile crossing 18th Street, N. '., petween T 
Street and Plorida Avenue, she was accosted by four young 
men. Tr. 20. They oushed and dragged ner into an aiiey 
and into the basement of an apartment vuilding, wnere she 
was thrown to the floor, stripped of her clothes, beaten, 
and caved. Tr. 20-21. In tne basement there were several 
people in addition to those who had prougnt the complainant 
tnere, a total of seven or eight peodie. Tr. 21. ‘vane coin- 


psainant testified tnat two people nad sexual intercourse 


witn her, and tnat she couid identify one of thea. Tr. 21. 
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The nignt on which the offense was committed was cold 


and dark (fc. 37-33), tne street on which complainant was 
accosted is "a fairly daci. street at nignt," and sne testi- 
fied that there were no Lights in the alley and SOD in the 
ayartment basement at tne time sne was taken there.’ Tr. 42, 
47. tne complainant testified that nex avility to xecognize 
one of those waco had sexual relations witn ner stemmed £xrorm 
tne fact that at intervais, wniie she was being beaten ana 
raped, a Llignt (a single oare Light buiv) was unomentazily 
tucned on (Tc. 22, 43, 47-48, 50, 52). Sne testified that 
tne Light was flashed on for less than 2 minute each time, 
“uaybe a half ininute", "a few seconds”. 

Following the raping, ali of comslainant's assailants 
suddenly left the room, and after a time comvlainant, still 
naked, groped her way out of the room in the darh. 

54. Compiainanc first encountered a woman who covered her 


eC 


witn a coat. Tne police then arrived and wrapped conilain- 


ant in @ police sianl:et. Tr. 24, 55, 72. 


The arcival of tne police was coincidental. They were 


responding to a call foc breaking glass in the rear of 1¥18 


lSth Street, it. : Tc. 70-71, 75. One of tae police 
venicles responding to this call was a »vatrol wagon (Tr. 
74-75). Offices wists, who drove the patrol wagon, testi- 
fied tnat as the wagon came into the immediate vicinity of 
loth Stweet and Fiorida :venue, tne arpelliant “came running 
out of the alieyway on Florida Avenue anc seemed like ne was 
Pulling uy ais trousers." Ts. 75. sists Gave chase, first 
in the patrot wagon ana then on foot, and caugnt a opellant 
in the 1500 »lock of t“lorida Avenue. 76. Adpelianc's 
trousers zZioner was open at the time. Tr. 77. After arrest- 
ing appellant, Officer nlsts placed niin in the cear of tae 
Datrol wagon and drove to tne front of Lyls -1Sth Street. 
Yr. 78. 

Officer Piciteral, who nad res.onded to the proken-slass 
call by scout car (ir. 70-71) and who nad wraspeda complainant 
in a potice blanket (tr. 72, 73), then seated complainant in 
the front seat of the patrol wagon. Tr. 72, 78-79. 

Officer sists inquired of one of tne otner officers as 


to what nad aap>ened, and was told that a woman had been 


sexually assaulted. Tx. 62. He tnen toid tne complainant 
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that he nad someone in the wack of tne vatrol wagon, and 
asked nex to turn around to see if sine could identify nim. 
Yc. 56, S62. Sne Giu so. On direct exainination sne testi- 
fied tnat sne cecognized the inan in the rear of the sion 
wagon as “Tne  serson who nad sexual relationsni, with me in 
tne basement.” Yc. 25. On cross~examination the comp >Lain- 
ant tesctifiea tnat sae nad told the officer (ulsts) tnat 

tne man in the reac of the patrol wagon "was one of tne tren 
tnat was in tne pasement." ‘ir. 56. Officer sists testified 
that complainant cold nim at the time that tne inan in the 


rear of the gatrol wagon “was one of the four or six subjects 


tnat attacked nex." Tc. G3. Ft the time of this identifica- 


tion, apzeliant was seated on the right side of tne rear of 
che patrol wagon (fs. 57, 33) and tne complainant was seated 
on the crignt side of the front seat. Tr. 56, 31, 34. 
'fhroughout the entire incident the complainant was, 
understandasiy, in a nighly excited, emotional state. She 
cestified that wnen she was taken down to tne basement vy tne 
sen wao accosted her she "was very frigatened" and in fear 
of ner life (ic. 43), tnat she was "quite frignteneda, I 


Gon't remember too muca" (x. 44), taat “quite naturally” 


ner nysterie increased in magnitude fron the time sne was 
caken off the stxeet and into the vasement. Tr. 44. She 
testified that during the assault itseir she was seeten "to 
the extent that I was soct of semiconscious at certain times” 
(Pr. 21), taat sne was nysterical but tried to keep her senses, 
but that she was in a state of semiconsciousness part of the 
time and then went Limo and vlayed dead. 

fied that wnen tne men left the basement room sne was still 


sonewnat aystericai (Tr. 54) and tnat wnen sne got out to 


the street she was hysterical, "crying and screaming" (tc. 


24, 55). Officer Pickerai testified cnat when he first en- 
countered compidinant, stiil nude, "ner eyes were wet E£ron 
erying; and sne was hardly able to talk, she was nystericai." 
pr. 72. Sex Squad Detective Cnesser testified that when he 
sow ner snortly afterward, complainant “was crying, very 
excited. * * * Sne was in wnat I feel a nystecical state.” 
Tc. 33. 

The following day, Decemoer 20, 1555, a preliminary 
nearing was had! sefore Honorable sdward A. Beard, District 


o£ Columpia Court of General Sessions. it the time appellant 
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was clotned in a slate gray saict ang tcousers given, aim by 
tne police deyartaent, and a sweater porrowed fron another 
i/ 


prisoner tnat dey. Ve 428; Prelia. deac. Te. 21-22. 


Pt tne oceliminary nearing, codsLainanct identifiea the 


appellant as ner essailant (Yc. 126; 2rcelin. dear. Tr. L0=- 
ii), but was quite unsuce as to tne sort of clotaing nex 
assailant nad worn and as to wnetner appellant was wearing 
tne sane clothing at the preliminary hneacing as aer assailant 
had worn. Prelin. Hear. Tr. 13-:y. In cesyvonse toa guestion 
jy Judge searc as to whether tne sweater appellant was 
weacing at the preiiuinary nearing, wnich Judge Beard des- 
Crived as "a very unusual type sweater", was tne same as Or 
different from one worn the previous night, tne complainant 
xesyonded, “In the Gack I couldn's see very well." Prelim. 
giear. Tr. ly. The cliotnes worn oy a oveilant on tne previous 


nignt nad seen voluntarily turned over i, nim to tne police 


peior to tne preliminary hearing. Tr. 106-110, 113, 117-118. 


Judge Beara limited the efforts of counses for aypeitant to 


establisn, by ccoss-examination, tne extent of complainant's 


ee ———— ————— 


References to “Prelim. Heac. Tr." are to tne transcript 
of the preliminary nearing heid on December 20, 1365, 
in che Court of General Sessions. 
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inabilit, to recoynize the clotnes worn oy appellant. 
Prelin. Seas. Tre. Lowis. 

Because of such limitation, and asserting his rignt to 
a full Vrelininary searing in accordance with kule 5, F.2. 
Co.P-, apreliant Fiied a motion in tne nature of a writ of 
wandanus or, in tne siternative, a wocion in the nature of 
awreit of naveas corpus. Whese mocions were denied by tne 
Gistrict couxt, and apvellant noted au 4 


2ve@L to tnis Court 


(io. 20,755) and moved for summary cevecsal. On Hay 22, 1357, 


this Court (Judges Burger, Wright, and ticGowan) denied tne 


motion for sumaary reversal and affirmed the judgment of the 
Gistcict court. 

\Ynere Followed a series of post yonemenits of tne trial 
date. On June 2», 1457, tne trial cate was continued to 
July 24, 135/, at appellant's request. On July 20, at 
tne request of the Govermaent tne case was "decertified" fron 
the Ready Calendar, and on Novemser 2, 1457, it was again 
Gecertified, on the orai motion of apvellant. The case was 
again placed on the xeady Calendar on January 17, 1955. On 


Aocil 1%, 1158, tne Government's iaotion for continuance of 
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the trial date was denied. On the following day, April 19, 
1968, on the Government's oral motion, with the consent of 
apoellant, the case was set for trial on a date certain, 


May 14, 1968. 


On that date the case was called for trial pefore 


Honorable William B. Jones. Appellant, witn the consent of 
the Government, was 2ermitted to withdraw nis plea of not 
guilty to tne charge of rape and enter a plea of guilty to 
tne charge of assault with intent to commit rape. rr. 3. 
Appellant was then interviewed by the pronation officer and 
told nim that "ne was there fat the scene of tne crime] but 
@id not actually participate in it." Tr. 4. When appellant 
appeared for sentencing on July 15, 1968, Judge Jones indi- 
cated tnat, in tne light of the probation officer's report, 
he would not accept the guilty plea. fr. 4. necordingly. 
appeliant withdrew nis plea of guilty to the lesser cnarge, 
and his plea of not guilty to the charge of rape was rein- 
stated. 

On September 23, 1908, the case was again placed on the 
Ready Calendar and set for trial on October 22, 1968, asa 


definite date. On October 11, 1968, an oral motion by 


-10- 


aDveliant for a continuance of tne trial date was granted, 
and tne trial was set foc tne first weel: in Novembec. 
Finally, on November 5, i»6&, the case came to trial before 
donorable Jonn J. Sirica. 

At the outset of the trial, advellant cenewed his 
effort to »ivad to the Lesser charge (Tx. 3-7), but the 
couct refused to accest the 2iea because of aspellant's 
position that “he was there bat cid not actually Darticipate 
in“ the offense. Tr. 4, 6-7. 

Appellant then renewed nis motion to dismiss the in- 
dictinent for sack of a speedy trial. Tr. 7. This motion 
nad previousiy been made before Judge Jones, and had been 
denied by him. In support of the motion, counsel for appel- 
lant showed the length of time tnat had elapsed since appel- 
lant was arrested and indicted; that 11 named individual 
witnesses for the defense nad been Located and interviewed, 


nine of whom were directly involved in tne offense with which 


appellant was charged (Tr. 9); tnat tne passage of time ce- 


sultea@ in the defense no longer being able to Locate the 


witnesses, in addition to whicn they had all "“cescinded their 
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prior statements and refused to testify" (Tr. 9); and tnat 
the delay accordingly nad substantially prejudiced appellant. 


Te. LO. The court denied the motion. fr. i3. 


Zxrgunent 


Yne Indictment Snouid Be 
Dismissea for Lack of A 
speedy Trial. 
The Couct's attention is respectfuily directed to the 
following pages of the trial tcanscripot: 7, ¥-10, 13. 
The offense with which appeitLant is charged was allegedly 


committed on December ly, 1266. «..vellant was arrested that 


same night and has been in custody ever since. An indictment 


was promotly retured. Appellant was brought to trial Noven- 


ber 6, 1968, twenty-three montns latex. 
The Sixth Binendment to the Constitution provides: “In 
all criminal prosecutions, tne accused shall enjoy the right 


to a speedy * * * trial." 
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Ruie 46(b), F.2.Cr.P., provides tnat "if there is 
umnecessary delay in bringing a defendant to trial, tne court 
may Gismiss tne indictment." 

Tne speeuy trial issue was caised by appellant by motion 
some six months >rior to trial and again at trial. Ts. 7. 

On both occasions a»ypellant's motions were denied. At trial, 
counsel for appellant snowed the prejudice suffered by nim 

as tne result of the 23-:nontn wait for trial. entirely apart 
Erom tne virulent prejudice to ap sellant's person resulting 

from nis extended »orcetrial incarceration (see Smith v. United 
States, U. S. Ago. D.C. ’ F.2d. » No. 22,157, 
way 7, 1ly6s, slip op., 


2. »), there was the serious prejudice 


L 


to appellant's ability to defend against the cnarge (ibid) 


due to tne disappearances of named defense witnesses, including 
eyewitnesses to and participants in the offense with wnich 
appellant was charged. Tr. 4», 10, 13. Cf. United States v. 
rweli, 383 U.S. 116, 122 (1966). 

In dedgepetn v. United States, 125 U.S. Apo. D. C. ly, 
365 F.2d y52 (1965), this Court considered a 14-month time 
lapse between indictment and trial, during which time tne 


defendant was incarcerated, to be "a long delay - unusuaily 
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long for this District - and requires us to give close 
scrutiny to the otner factors." 125 U.S. yp. D.c. at 21, 

355 F.2a at 354. In tne Smith case, suora, a i3-month pre- 
trial incarceration was held by this Court to be “long enough 
to require us to give close scrutiny to tne issue" (slip. Op., 
>. 3). Such scrutiny in Smitn Led the Court there to conclude 


e 


tnat thece was insufficient "showing of ceasonable likelihood 


of prejudice to the defense." Ibid. But the Court ennunciated 


this cuie. It 


"decided not to rule tnat prejudice 


to the »verson by detention for a year 


automatically leads to dismissal. A 


delay of that duration does, nowever, 


* * * snift to the ocosecution a 


heavy burden of showing that there 
was no prejudice to the defense. 


(Slip. op-, »- 5; emphasis supplied.) 
dow mucn heavier tne burden on the prosecution in the 
instant case, where the delay was for 23 months, not for a 
mere year; and where trial counsel set forth in detail, 
immediately priozc to the start of the trial, the names of the 
disapeared defense witnesses (fr. 9), something that trial 
counsel in the Smith case nad failed to do. Glip. op., ».4. 


It was not necessary, as this Court neld in Smith (ibid), that 
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trial counsei snow “conclusively tnat the defense was 
prejudiced”, but we subait tnat he made "at least * * * a 
showing of a reasonanie likelinood of such prejudice, a 
showing not negatived by ceputtal of the prosecution." The — 
ocosecution, nowever, did not discharge in the least its 
"Durden of showing thet there was no prejudice to the defense." 
smith slip o>., »- 5- 

Under vocal 2ule 87, it is the duty of the United States 
Attorney to place a case on tne Ready Calendar. Indeed, as 
this Court said in iicNeill v. United States, No. 21,570, 

2 
decidea June 4, aCe Siig op., 9. 2, “the burden is on the 


Govecninent, not the defense, to bring a case to trial." sven 


were this not tne rule, nowever, relatively jittle of tne 23 


inontnas appeliant spent waiting for trial is attributable to 


him. Continuances totally approximately four months were 
granted on as2ellant's motion. One month's continuance 


sought by tne Government was granted wita appellant's consent. 


2/ 
Unreported. Discussed and quoted from by Judge tirignt 
in his separate opinion (concurring in part and dis- 
senting in part) in the smith case, Supra, slip. Op., 
p. 8. 
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B>pronimately two months' loss of time resulted from the 
abortive change of plea scoceedings. No part of tne remaining 
46 montns can be attrinuted to appellant. In view of: the 
Govecnment's burden "to pring a case to trial", this 16 inonths' 
delay must be attriouted to the Government. : 
Moreover, this Court has held tnat even delays attxribu- 
table to a defendant are not to be disregarded. In Hedgepeth 
v. United states, 124 U.o- Api. D. C. Qua, 354 F.2d 634 (4455), 
where ten months of a year's delay was attxributabie to the 


defendant, and the cemaining two months, attcibutable to the 


Government, nad seen acguiesced in by the defendant, this 


Court said (364 F.2d at 688) : 


"fhe passing of sucn 2a considerable 
Length of time, no matters who is ‘at 
fault',shouid act as a spur to the 
Government to seek. promot trial. If 
tne Government is lax in tnis regard, 
it is appropriate to take the * * * 
period [attributable co tne defendant] 
into account in determining whether 
tnere has been a denial of tne cignt . 
to a speedy triai.” 


See also Hedgeseth v. United States, 125 U-S. App. D. Cc. 19, 
365 F.2d 952 (1965); Harling v- United States, 


Se 


dD. C. , 401 F.2d 392 (1358). 


In tne two: Hedgesetn cases and Harling no speedy trial 
violations were found, ut these determinations depended on 
tne facts peculiar to those cases. For example, in Herling 
tae Court 

“failfed] to detect even a wisp of 

prejudice. For most of the period 

of delay, ae-peliant remained free 

on Dail. 2ppellant nas not made 

any claim that his defense at trial 

was in any way impaired by the delay. 

No proof was lost * * * (401 F.2d at 

395-95) 
Contrast the position of Mr. ttiddleton in the instant case. 
He was incarcerated throughout the period, his defense was 
seriously impaired and prejudiced by the loss of proof, and 
fais trial counsel claimed such impairment and prejudice in 


making nis motion to dismiss immediately prior to the start 


of tne trial. 


In tne McNeill case, supra, this Court found a speedy 


trial violation requiring dismissal of the indictment, even 
though only six months of the two and a nalf years between 
arrest and trial was “unequivocally attrisutaple to the 
Government." See Smith case, supra, slip. op., >. 8. Again, 
contrast the instant case wnere at least 16 of the 23 months 


between arrest and trial is attrioutable to tne Government. 
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te recognize that dismissal of the indictment for denial 


of a speedy trial is a “drastic” remedy tnat ougnt not “be 


invoked lightly or thouyhtlessly." See separate opinion of 


Judge Wright in tne Smith case, supra, slip op., p- Ll. But 

in the present case, wnere the conviction of appellant depends 
so substantially upon the identification of appellant bya 
single eyewitness, the complainant, wnere that identification 
is of questionable vaiue (see Point III, infra), and wnere 

the witnesses lost to appellant by reason of the Government's 
long delay in bringing him to trial included other eyewitnesses 
to the offense with which appellant was charged, dismissal of 


the indictment is plainly called for. 


II. 


The Court Below Erred In Refusing 
To Accept Appellant's Plea 
To a Lesser Offense. 


see mann 


Tne Court's attention is respectfully directed to pages 


3-7 of the trial transcript. 
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Some six montns prior to trial appeliant sought to change 
nis plea of not guilty toa rlea of guilty to the lesser 
cnarge of assault to commit rape. The court accepted tnis 
cnange of plea, but, prior to sentencing, after appellant told 
the pronation officer tnat “ae was there fat the scene of tne 
crime] put did not actually participate in it" (Yr. 4), the 
court indicated tnat tne plea would not ve accepted. 

Later, immediately 2cior to trial (sefore a different 
judge), appeilant again sought to change his plea. Tr. 3-7. 
Counsel for appellant told tne court of tne earlier abortive 
plea change and reported what appeilant had told the proosation 
officer. Tr. 4. Counsel also indicated to the court the sub- 


stance of tne Government's case, tne complainant's identifi- 


cation of appellant, tnat appellant had been chased and app pre- 


nended in the vicinity of the crime almost iunmediately after 
it was committed, and that there were FBI reports of clothings 
examinations which tended to incriminate appellant (Tr. 4-5), 
and that appellant nad "no affimnative defense otner tnan the 
fact ne didn't do it." Tr. 5. The following colloquy then 


too:: place (Tr. 6-7): 
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"The Court: You neard your lawyer. 
Now, is wnat ne said correct? 


"ne Defendant: Yes, Sir. 


"The Court: What nappens if I 
accent a plea this time and he 

goes anead and does the same thing, 
what assurance do I have he won't 
do the same thing after this, wnat 
assurance do I have? You lied 
about it once, you lied to tne pro- 
‘ation officer apparently. Suppose 
you go bach: and lie to him again, 

aw oe OR, 

"Tne Defendant: Your Honor, I didn't 
lie about wnat I told the probkation 
officer at all. 


"fae Court: You didn't lie to him? 


"The Defendant: No, I didn't. I 
told nim just like it was. 


"VYae Court: That settles the matter, 
let's go ahead with the trial. 
Everytaing is a matter of record. 
Call tae jury sack." 


It is clear from the foregoing tnat tne court below both 


misapprenended what appellant was saying and improperly 


applied standards pertinent to acceptance of guilty »leas. 


fhe court apparently understood appellant's statement to the 


prooation officer that he was present »ut did not actually 
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participate in the offense as meaning that appellant was 
denying guilt. Clearly, he was denying guilt of rape. But 
nis statement to the provation officer was, in the circum- 
stances, not inconsistent with nis plete of guilty to tiie 
lesser offense of assault with intent to commit rape. 

It is true tnat Rule ll, F.R.Cx.F., provides that “he 
Court snall not enter a judgment upon a plea of guilty unless 
it is satisfied tnat there is a factual basis for the piea." 
But as this Court has said: 

"While this lodges a discretion in 
the court, * * * tnat does not end 
the inguiry. Appellant's inconsis- 
tencies did not afford good ground 
for refusing tne plea. Tne discretion 
is to be exercised in relation to tne 
problem as it is presented, which is 
usually, as it was nere, a composite 
of factors." (Griffin v. United 
States, U.S. App. D.C. 

405 F.2d 1374, 1350 (135c).- 

Rs was said in wicCoy v. United States, 124 U.S. App. D. C. 
177, 353 F.2d 305 (1955), "a personal admission of guilt, 


snould not be essential to the acceptance of a wviea of guilty 


under Rule ll. Tnile it would be improper for a court to 


accept such a 2lea unless satisfied tnere was significant 
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evidence that the accused was involved or implicated _in tne 


offense, the court is not required to insist that tae accused 
concede the inevitability or correctness of a verdict of 
guilty were the case tried." 124 U.S. App. D.c. at 179, 353 
F.2d at 303 (imphasis supplied) . Certainly, what Cones! for 


the appellant, with nis approval, told the court, ana what 


appellant himself told the »robation officer was a significant 


Showing “that tne accused was involved or implicated in the 
offense." 

Moreover, as tnis Court held in Griffin, supra, 405 F.2a 
at 1380: 


"The plea may be accepted ‘even 
though defendant accompanies his 

plea with a statement that he is 

not guilty, on a determination 
that incriminatory evidence estaplishes 
such a high probability of convict ion 
as to satisfy the requirement that 
tnere ce a “factual basis for the 
plea” »sefore judgment can be entered’ 
tnereon.' Bruce v. United States 
* * * 126 U.S. App. D.C. [338] at 
342, 379 F.2d [113] at 119. The 
present case clearly comes within 
tnese standards." 
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In the circumstances we sunmit that tne court below erred 
in not permitting appellant to plead to tne lesser offense, 
and taat, if tne indictment is not dismissed (see Point I, 
supra), tne judginent welow snouid Se vacated and appellant 
permitted to witndraw nis plea of not guilty and to plead 


guilty to assault witn intent to commit rape. 


The Identification of Appellant 
Failed To Meet The Standards 
Establisned By The Supreme Court 


and By This Court. 


The Court's attention is respectfully directed to the 


following pages of the trial transcript: 20-22, 24-26, 37-38, 


42-44, 47-43, 50-52, 54-57, 70-72, 74-79, 51-84, 93, 108-110, 
113, 117-118, 124-125, 128-129, 131-133; and to the following 
pages of the transcript of tne preliminary hearing: s-ll, 
15-19, 21-22. 

There were turee identifications of appellant, all by the 
complainant: (1) the patrol wagon identification on the night 


of tne crime; (2) the identification at the preliminary nearing 
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the following afternoon; (3) the in-court identification at 


trial two years later. 


1. The Patrol Viagon 
Identification 


Tne "totality of surrounding circumstances" (see Simons 


vy. United States, 390 U.S. 377, 303; Stovall v. Denno, 386 U.S. 


293, 302), in the lignt of which the patrol wagon identifica- 
tion of appellant must be evaluated in order to determine 
waether it “was so unduly prejudicial as fatally to taint 
conviction," are set forth above. It cannot be seriously 
questioned that this first identification of appellant by 
complainant, the identification upon which her ayooneecet 
tifications necessarily rest, took place in circumstances 
highly suggestive nature and was most unreliable. 

In Clemons v. United States, 131 U.S. 2pp. D.C. 
408 F.2d 1230 (1963), cert. denied, 394 U.S. 954 this Court 
guoted approvingly (406 F.2d at 1245, n. 15) ten criteria 
enumerated py the District Court in the Clark case as relevant 
in inaking such an evaluation. See United States v. Clark, 


294 F. Supp. 44, 49-50 (D.D.C. 1955). Complainant's patrol 
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wagon identification of appellant plainly failed six of tnese 
ten tests, tne otnuer four not being particularly pertinent. 
fest 1. "Nas the defendant tne only 

individual that could possiwly »e 

identified as the guilty party »y 

tne complaining witness, or were 

tuere others near nim at tne time 

tne confrontation so as to negate 

assertion tnat ne was sacwn alone 

tae witness?"2 
Appellant was tne only one in the patrol wagon, and therefore 
"the only individual that could possibly »e identified as tae 
guilty party" wnen Officer Elsts asked complainant to see if 


sne could identify him. 


Test 2. "there did the confrontation 
take place?" 


In the patrol wagon. & locale more higaly suggestive of appel- 
jant's guilt is difficult to imagine. Rppellant's presence in 
tne locked part of the patrol wagon, tied with Officer Elsts' 
asking tne complainant to see whether sne could identify nim, 
must clearly aave communicated to complainant that the police 
believed tnat appellant was, at the very ieast, implicated in 


the rape. 


3/ 
This test and the otnaers quoted infra are all quoted in 
Clemons, supra, 40% F.2d at 1245, n. lo. 


-25- 


The evidence is, of course, clear that Elsts arrested 
appellant and locked him in the patrol wagon before Elsts even 
knew that a rape had taken place. Tr. 75-75, 52. #&#pparently 
all he arrested appellant for was "running out of the alleyway 
*k* and seemed like he was pulling up his trousers" (Tr. 75), 
altnougn it is conceivable that he suspected appellant of glass 


jpreaking. In any event there is nothing at all to indicate 


tnat complainant was informed, when asked to see wuether she 


could identify appellant, that appellant's jpresence in tne back 
of tne patrol wagon was purely coincidental. 
Test 3. ‘Were there any compelling 

reasons for a prompt confrontation 

so as to deprive tiie police of the 

opportunity of securing other simi- 

lar individuals for the purpose of 

holding a lineup?" 
No. The patrol wagon identification took place late at night. 
There was no reason whatsoever why the identification could not 
have »een postponed until morning, when a lineup could have 
peen neld. Tnis is not the Stovall case, supra, wnere there 
was fear that the complaining witness might die »efore a Lineup 
could be held. See 383 U.S. at 295, 302. In this case, the 


complainant had been vadly pveaten, »sut she was ambulatory, had 


been discharged from the nospital the very night of the crime 
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(Prelim. dear. Tr. 7), and was present in court the next 
morning for tne preliminary nearing. Id. 5. In fact, tne 
preliminary nearing was not neld until the following afternoon 
(id. 8-9), so there was more tnan adequate time in which a line- 
up could have een neld, and no proslem aout tne complainant's 
ability to attend. 
Test S. “Was the emotional state of tae 

witness such as to preclude objective 

identification?" 
Yes. Tne evidence is uncontradicted tnat complainant was in a 


highly excited, emotional, nysterical state. Tr. 24, 54-55, 


72, 93. While this emotional state of complainant is easily 


understandable, it did not enhance her reliapility or oojec- 


tivity as a witness, and made ner more taan normally amenable 
to the suggestion of appellant's guilt implicit in his presence 
in the patrol wagon. 
Test 9. "Were any statements made to the 

witness prior to tne identification 

indicating to him that the police were 

sure of the suspect's guilt?" 
No statements were made indicating tiat the police were “sure” 
of appellant's guilt, but all the circumstances certainly 


suggested to complainant that the police at the least regarded 


appellant as a prime suspect. ‘hy else was he in the patrol 
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wagon? -=-- Complainant did not know tnat appellant had been 
picked up for some otner vaguely defined or nonexistent crime. 
Test 10. "Was tne witness’ ovservation 

of the offender so limited as to 

render nim particularly amenable to 

suggestion, or was nis ooservation 

and recollection of the offender so 

clear as to insulate hin from a 

tendency to identify on less tnan a 

positive »asis?” 
Tne complainant's ovservation of the offender was extremely 
limited, and therefore she was particularly amenable to 
suggestion. Complainant was accosted on a dark street on a 
dark night. The alley through wnicn sne was taken was unlignted, 
and the sasement in which she was raped was dark, so dark, in 
fact, that she had difficulty finding ner way out. Tr. 37-35, 
42, 47, 54. der aoility to recognize her assailants was limited 
to the "mayxe a nal= minute" or "few seconds" in which a light 


pulb was momentarily turned on (Tr. 22, 43, 47-48, 50-52), 


hardly enough time for her eyes to »yecome accustomed to the 


light. She testified not only to her hysterical condition 


(Tr. 44, 54), but also that she was in yreat fear, for her 
very life (Tr. 43), so frightened that "I don't remember too 


much." Tr. 44. She testified also that part of the time she 
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was semiconscious. Tr. 21. At the preliminary hearing she 
testified tnat "In the dark I couldn't see very well" (Prelin. 
dear. Tr. 19) and was unable to recognize that appellant was 
wearing Gifferent clotnes tnan ne had worn the previous nignt. 
Prelim. Hear. fr. 15-19. It appears that at no time did sne 
Give the police any description at ail of ner assailants. Cf. 
the Clark case, supra, in Clemons, supra, 408 Fl2d at 1243; 
Stewart v. United States, ___-U.S. Fpp. D.C. F.2d 

, No. 20,583, Feoruary 10, 1959, siip op., pp. 2-3; 
MsckLin v. United States, Aj , 409 F.2d 
174, 4175 (1963); Cunningham v. United States, U.S. App. 
D.C. , 409 F.2d 16S, 159 (1955); Frazier v. United 
States, __ssUS. Adp. D.C. __ F.2d , No. 
21,425, March 14, 1359, slip op., p>. 14; United States v. 
Hamilton, ___U.S. App. vo. C. No. 
22,351, July 24, 1359, slip op., ». 

In the circumstances descrived, the nigh degree of sug- 
gestion to complainant inherent in the oatrol wagon confron- 
tation was unavoidable. 2s stated in United States v. Wade, 
363 U.S. 216,225, "the dangers for the suspect are particularly 


grave when the witness' opportunity for observation was insub- 


stantial, and thus ais susceptibility to suggestion tae 
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greatest." ven lineups, a fortiori single suspect confronta- 
tions, in rape cases "present a perticular hazard" because of the 


cy 


“zietim's understandable outrage." Wade, supra, 356 U.S. at 
230. 7 

The merits of tne principle of prompt or "fresa identifi- 
cation" (see wiise v. United States, 127 U.S. App. D.c. 276, 353 
F.2d 205, 209-10 (1987), cert. denied, 330 U.S. 334) need not 
be denied to noid tnat complainant's patrol wagon identifica- 
tion of appellant, altnaougn prompt, was so pasically unfair 
that it could not "“tolerably be admitted into evidences 333 
F.2d at 210. This case is a far cry from Wise. Tere, one 
complainant encountered the intruder in his house, chased hin, 
caught up with nim, and was talking to nim wnen tae police 
arrived, never having lost sight of nim during the chase. Tne 
intruder was immeciately returned to the housebreaking scene, 
where the other complainant identified him by tne sound of his 
voice. In the instant case there was totally lacking the con- 
tinuity of action or of contact »setween complainant and appel- 
lant taat gave fairness and reliasility to tne prompt identi- 
fication in Wise. 


The “totality of the circumstances surrounding" tne iden- 


tification nere also differ markedly from those in Stewart, 
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supra, waere there was also a prompt identification. There, 
tne compiainant nad aad ample opportunity to observe the 
accused, gave tne police a good description of him, and iden- 
tified nim avout two hours after the crime and only minutes 


after seeing nim carrying the loot. fgain, in Solomon v. 


United States, U.S. Apdp. D.C. , 405 F.2d 1305 (1959), 


as in Wise, tne continuity of action and of the contact petween 
tne witness and the accused was unbroken, tue Court noting "the 
fact that [tne accused] was constantly in view of either {the 
witness] or tne arresting officer between the comaission of 
the crime and the apprehension [and identification], and the 
finding of the stolen goods on the path of nis flight." 405 
F.2d at 1309. 
As this Court held in McRae v. United States, U.S. 

Bpp. D.C. F.2d , No. 21,980, June 10, 
1959, slip op., po. 14: 

"At some point the nexus of time and 

place between offense and identification 

must become too attenuated to outweign 

the admitted dangers of sresenting sus- 

pects singly to witnesses. We conclude 

that this  »oint was reacned, and more, 

in tnis case." 


In McRae, indeed, tne victim nad had good opportunity to observe 


=i 


her attacker and had given a description of nim to the police 
pefore identifying the accused, which information was suffi- 
cient to enaple tue victim's son to lead the police to tie 
accused. 

BR fortiori, in this case, wnere compiainant nad minimal 
opportunity to opserve her attackers and gave no description 
at all to the oolice and where appellant was arrested by an 
officer who nad not even neard that tne crime had seen commit- 
ted, there was no nexus whatsoever between offense and identi- 
fication to outweigh tne recognized dangers of >resenting sus- 
pects singly to witnesses. The totality of the cixcumstances 
surrounding the patrol wagon identification were SAS such 


as to deny appellant due process of law, and the evidence of 


that identification snould not have been admitted. 


2. The Identification at the 
Preliminary Hearing 


At the preliminary nearing, the day after the: vatrol wagon 


identification, complainant again identified appellant. Prelim. 


dear. Tr. 11. Her testimony tnat she was "Sure" he was one of 


tose wno nad raped her was followed wy tnis colioquy: 
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Court: How did he happen to fall into 
the hands of tne police? Do you know? 
“itness: From what I understand, tney 
caugnt nin running from tue pbuilding. 
Court: In otner words, after they let 
you go, you coinplained to tae police, 
and the police went around tnere and 
he ran from tne building at tne time 
tne police went tnere; is taat right? 
vitness: It seems some other police 
were in the vicinity and tney caught 
nim." (Ipid.) 


It goes almost without saying that there was no indepen- 
dent basis for tnis identification of appellant dy complainant. 
Patently, tne preliminary nearing identification depended upon 
four things: 

(a) Complainant's observation of appellant 
‘in tue patrol wagon the previous night; 
Complainant's identification of appel- 
‘lant in the >atroi wagon the previous 
nignat, and the unlikelinood tnat she 


would "go wack" on that identification 


(see United States v. Wade, 335 U.S. 215, 


229); 
‘Eppellant's presence at the oxreliminary 


hearing as "tne defendant"; 
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Complainant's having been told tnat 
tne police caught appellant running 


froin tae puiiding. 


Counsel for appellant who sougnt, xy cross-examination, to es- 


tablish tne extent of complainant's recognition or non-recog- 
nition of aipeliant wet witn vague answers (Prelim. Hear. Tr. 
15-18) and wita frustration 2, the judge. Preiim. Hear. Tr. 
15-16. Counsel did estanlisn, nowever, that complainant did 
not know wnether appeliant was wearing tne same clothes at the 
preliminary hearing as ne had worn the previous night. Prelim. 
Hear. Tr. 13-19, 21-22. 

It would appear that all tne preliminary nearing accom- 
plisned was to give the complainant another opportunity to o»- 
serve appellant in incriminating circumstances, and thus enable 
ther to be even more "sure" at the trial that he was one of her 


attackers. 


3. Identification at Trial 


a Seen 


At trial again, complainant identified appellant. Tr. 25- 


26. sioreover, at trial, on direct examination as part of the 
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Government's case, complainant testified to the patrol car 
identification. Tr. 24-26. Again, it is clear that there 
was nO independent’ source for the identification at trial -- 
-- only the prior confrontations in tne oatrol wagon and at 
the preliminary hearing. 

There was no evidence, let alone "clear and convincing 
evidence," that the "in-court identification *** had a founda- 
tion independent of the [patrol wagon] confrontation." Cf. the 
Clark case in Clemons, supra, 408 F.2d at 1246, where the im- 
proper pretrial identification had been brought into the case 
not as part of the Government's case but by the defense and 
where the witness (1) "nad observed the unmasked robbper under 
good lighting conditions", (2) “recalled clearly the robber's 
distinctive physical appearance" and gave the police a pre- 
identification description of him, (3) picked out the robber's 


photograph from a display shown to him the night of the robbery, 


ana (4) testified firmly and positively that the in-court iden- 


tification was not influenced by a prior cellblock confronta- 
tion. Such circumstances can not be found in this case. 
Contrast also the Frazier case, supra, where the question 
also was “whether the in-court identifications had a source 
sufficiently independent of the cellblock exhibition as to be 


free from its taint." Slip op., p- 14. In holding them not 


-35- 


tainted, this Court noted (isid.) that roth witnesses 


"nad excellent opportunities to scrutinize 
the two coopers. Afterwards, tnuey gave 
the oolice detailed joint descriptions of! 
tne culorits, one of waica depicted appel- 
lant reasonably well. In addition, [one 
witness] selected appellant's ohnotograph 
out of 'a nox of pictures' given nin by 
tne police snortly after appeliant's 
arrest." 


Suca circwnstances cannot »e found in tnis case. 
Again, contrast tue case involving a companion of Frazier, 


Bryson v. United States, U.S. App. D.C. ’ 


eee ee 


F.2a | No. 21,427, June 27, 1969, slip op., 9. 7, where 


the Court also found tnat an in-court identification nad an 
independent source, because: 


"The ropvery occurred in broad daylight 

and took several minutes, during which | 
she [the witness] stood face-to-face with 
tne robper. Immediately afterwards, the 
police snowed her photograpns of five men, 
not including appellant, and se could i- 
dentify none of them. Subsequently, a’ 
police officer testified that ne snowed 

her five more pictures of Wegro males, 

from which she unnesitatingly selected | 
appellant's photo. *** she looked tnough' 
half a book of photos before spotting appel- 
lant, and then later identified his pnoto in 
other »ooks." 


Such circumstances cannot be found in this case. 
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Contrast even Sera-Leyva v. United States, U. S. 
App. D. C. , 409 F.2d 150 (i353), wnere the Court found 
that tne witness's identification was "unusually strong, and 
there was good licnting" (403 F.2d at 153), but nesitated, 
nevertheless, 


"to initiate a finding of inde»endent source. 
It nazpens tnat we do not nave evidence in 

tne record of a detailed description »y tne 
identifying witness prior to tiie confronta- 
tion in issue. Compare Ciark v. United States, 
Supra 131 U.S. App. D.C. , 408 F.2d 1245, 
wnere one of the factors establishing indepen- 
dent source for Witness Jones' in-court identi- 
fication was his recollection of the 'roover's 
Gistinctive pnysical appearance.'" 


Tne Court accordingly “remanded for further inquiry concerning 


tne totality of the circumstances of the confrontation at tne 


“%* preliminary nearing,” which confrontation, as in the instant 


case, na@ been elicited on direct examination of prosecution 
witnesses at tne trial. ‘The instant case, a fortiori, should 
‘te reversed. *e lack: not only wnat was lacking in Sera-Leyva, 
a »re-confrontation description »- the identifying witness, dut 
also lack the strong identifying elements that were present, 
alveit insufficient to sustain tie conviction, in Sera-Leyva. 
It is clear that complainant's in-court identification of 
appellant had no independent source and depended upon the in- 


permissinly suggestive patrol wagon identification. 
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Tne Admission of Evidence Regarding 
the Patrol Wagon Identification 
Mas Not Hanaless trroc. 

Taere remains the question: Was the denial to appellant 
of due process of Law witi respect to the patrol wagon iden- 
tification harmless error. Tnis cuestion must »e answered in 
the negative. 

Tne test “is wnether there is a reasonawole possinility 
tnat the evidence complained of might nave contributed to the 
conviction" (Fahy v. Connecticut, 375 U.S. $5, 85-37) in other 
words, whether tne Court is "“asle to declare a pelief that [the 
constitutional error] was namless beyond a reasonable doust." 
Chapman v. California, 3385 U.S. ic, 24. 

We supmit that the Court cannot here find such hamnless 
errox. The record is clear that the Government's entire case 
depended upon complainant's testimony and, specifically, upon 
nex identification of appellant. Complainant was the only eye- 


witness who testified at the trial. 


There was some corronorative evidence, »sut of a secondary, 


circumstantial nature. It certainly lacked the strength and 
convincing quality of complainant's testimony. An agent of the 


Federal Bureau of Investigation testified, in substance, that 
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ne naa found fivers from aypeliant's trousers on complainant's 
clothing, ané vice versa (Tr. 124-125), and tnaat an FSI sero- 
loygist had found a stain on appellant's trousers wnicn appeared 
to pe seminal, out that there were no s :eimmatozoa present to 
positively confirm such a finding. Er é j, 132. No 
seminal stains at all were found on any otner items of appel- 
lant's clothing (Tr. 126-125, 133), including nis undersnorts. 
fc. 131-132. 

In this state of tne evidence, we su:mit that complain- 
ant’s identification testimony did more tnan merely contribute 
to appellant's conviction (see Fahy, supra), and the constitu- 
tional error was not hamiless even sy a less stringent test 


than that imposed by Chapman. 


Conclusion 


For tne foregoing reasons, the judgment of conviction 


snoulad be reversed. 


Because appellant was denied a speedy trial, the juagnent 


of reversal should direct dismissal of the indictment. 
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If dismissal of tne indictment is not directed, the 
judgment oelow snould be vacated with dixection that appellant 
be permitted to witn@raw nis oiea of not guilty ana to plead 
guilty to assault with intent to commit rape. 


If such relief cannot be given appellant, at tne very 


least the judgment below Snould »e reversed and the case 


remanded. 
Respectfully suomitted, 


Roranam J. darris 
35S 17th Street, N. i. 
Washington, D. C. 20005 
Attorney for Appellant 
Appointed by this Court 
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APPELLATT'S MOTTON FOR A RE-WEARING ENePANC 
FRO! THs OER OF THIS COURT AFPIRGIG THE 
APPELLAUT!S CONVICTION 


Come now Clifford H, \iiddleton, the appedlant in the above cause, 
who moves the Court pursuant to rule 353 Feceral fules of Appellate 
Procedure for an allowance of a re-hearing en-bane from the order of 
this court entered December 28, 1959, affircing appellant's convicte 


_ ion from the court telow for the offense of 2ape, a violation of 


title 22:D.C. Code Section 28 


Chi LM ple 


CLIFFG) H. MIDLETION 
PSClILONSR 
BOX 25, 

AON, VIRGINIA 


QUESTIONS PIESENTINs 


2. Whether a lapse of 23 months between arrest and trial, 


during which entire time appellant was incarcerated, during which 
time witnesses were lost to the defense, and where 16 months of 

the lapsed time was attributable to the Government, is not suffie 
cient ground for dismissal of the indictment for denial to appellant 


of a speedy trial. 


2e Whether a pretrial single-suspect identification of the 
appellant by the complaining witness, and the circumstances and the 
evidence of that identification, were so unduly prejudicial es fae 
tally to taint the conviction below. At a preliminary stage, 
this case was before this Court under the title Cliffod Henry 
Middleton, Appellant, ve United. States, Kenneth B, Hardy, Director, 
Department of Corrections, Charles i. Rogers, Superintendent of the 


District of Columbia Jail. Appellees, Noe 20, .798. 
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STATEMENT OF THE CASS 


Appellant appeals from a judgment of conviction entered in 
the United States District Court for the District of Columbia after 
trial by jury on the charge of rape, DeSe Core Section 2802,: for 
which appellant was sentenced to inprisionnent for ten (10) to thirty 
(30) years. 

The evidence shows that about 9 pem. on the night of December 

19, 1965, the complainant left her home to go to a grocery store 
about a block away. Tr. 20. On the way to the store, while cross- 
ing 18th Street, NeW. between 'I' Street and Florica Avenue, she was 
accosted by four young men. (Tr.20) They pushed and dragge? her into 
an alley and into the basement of an apartment building, where she 
wa s thrown to the floor, strinped of her clothes, beaten, and raped. 
(fr.2%0=-21), In the tasement there were several people in adcitien 
to those who had trought the complaninant there, a total of seven or 


eight people. (Tr.21). The complainant testified that two people 


had sexual intercourse with her, and that she could identify one of 


them. (Tr.21). 

The night on which the offense was vomniitted was cold and 
dark (Tr.37=33), she street on which complainant was accosted is 2 
fairly dark street at night, " and she testified that there: were no 
lishts in the alley and nonce in the apartmens basencnt at the tine 
she was taken there. (Tre2). Tne conslainant testified that her 


stemmed from the fact thet at intervsls, chile she was being beaten 
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and raped, 2 Licht ( a single bare light bulb) was momentarily 

turned on (22222,13,87-85, 50,52). She testified that the Light 

was flashed on for less than a minute each tine, " msyve a half a 
minute", " a few seconds". (Tre51). Ans following the raping ell 

of the assailants suddenly left the room, and after a time complaiaant 


still naked, groped her wayout of the rooa in the dark of the nighte 


(Tr. 2h,5h). The police then arrived and wrapped complainant in a. 


police blanket (Tre2k, 55, 72). Tais arrival was coincidental. They 
were responding to a call for breaking glass in the rear of 1918 - 
18th Street, N.W. (Tre70-71). Soue tine prior to this the appellant 
had c2ne running out of the alley-way on Florida Avenue when he was 
arrested by Officer Elsts. He was placed into the patrol wagon and 
drove to the front of 1918 18th Street. (Tre78). 

Officer Elsts inquired of one of the other officers as to what 
had happened, and was told that a woman had been sexually assaulted. 
He then told the corplainant that he had someone in the back of the 
patrol wagon, and asked her to turn around to see if she could identi- 
fy him. (Tre55,82). She did so. On direct examination she testified 
that she recognized the man in the rear of the patrol wagon as " The 
person who had sexual relationship with her in the basement ." Tr. 25. 

At the time of this identification, appellant wa s seated on the 
right side of the rear of the patrol wagon (Tre57,83) and the com = 
plainant was seated on the right side of the front seat. Throughout 


the entire incident the complainant was, understandably, in a highly 


excited, enotions : be testified that when she was taken 

down t0 the Saseagnt vy the mean who accosted her she " was vory 
frightened" and in foar of her life (Tre't?), that she was " quite 
frightened, ontt vonenver too much * (tr. Lh), that ° quite 
naturally " nystoria increased in magnitude Srom the tine she was 
taken off : the tasenent. ‘iret. She testifked that 
duriag the acseuls itsel? she was onatben " to the extent shat I was 
sort of seniconscionus at certain tines " (Tre21), that she wes hyster= 


ical tut tried to Kesp » ses, bub thal ste was in a state of 


semiconscious art of the time and then went linp and played dead. 


(Tre50). She tes 3% xhen the men left the basement room 


ro 


she was still souewket hysterical. (Tre3t). wi thas who she got out 
to the strest she vas hysterical, " crying and ser.aming “ ir. 2hsd5e 
sbponmeats of the tilal date. On 


June 29, 1967, the trialdate wes contimied to July 2h, 1967, at the 


—— le 


appellant's reoucst. On duly 20, 1967, ab the requess of the Govern= 


——<—<—<< 


nent the case wa 3 " dacertizied " from the iwady Calendar, and oa 


November 2, 1967, it was again decertizied, on the oral motion of the 


. 


appellant, ‘The case wa s again placed on she tealy Calendar on 
———— 

ee 
Jenuary 17, 1 963. Oa April 13, 193, the Governnent!s notion for 


continuance of the trial date was denied. On the following day, April 


19, 1958, on the Governnent!'s oralmotion, with the consent of 


eral 


snperiants the case wes set for trial on a date certain, May 1h, 1963. 


am 


Accordingly, the delay from the date of appellant's arrest and 
the actual time that his trial did finally get under way had sub = 


stantially prejudiced appellant. 


THE APPELLANT'S INDICT:ET SHOULD HAVE BEEN DISHISSSD 


The offense with which appellant is ch2rged was allegedly 


comiitted on Decenber 19, 1955. Appellant was arrested that same 
night and has been in custody every since. An indictment was pronptly 
returned. Appellant was brought to trialtiovenber 6, 1968, twenty= 
threa months later. The Sixth Amendment to the ConsZitution as 

here relevant provides: " In all criminal prosecution, the accused 
shall enjoy the right to a speedy trial." And Rule 8 (b) Fed. Rules 
Criminal Proc. provides: " If there is unnecessary delay in bringing 
a defenjant to trial, the court may dismiss the indictment." The 
speedy trial issue was raised by appellant by motion some six months 
prior to trial and again at trial. | Tre7. Yet on See a 
appellant's motions were denied. At trial, counsel for appellant 
“showed prejudice suffered by him as the result of the 23 months he 
was detained in custody awaiting trial. Entirely apart from the vir= 
rulent prejudice to appellant's person resulting from his extended pre= 
trial incarceration ( see Snith v. United States, UeS. App. DeCo 
Fe2d No» 22, 157, decided May 7, 19593 Smith ve United States, in a 
simalar situation 195). There was the serious prejudice to appellant's 


ability to defend against the charge (ibid) due to the disappearance 


ge SS 

of naned witnesses, including eyewitnesses to and peeeietpante tin the 
offenses with which appellant was charged. Tr.9,10, 13. CF United 
States ve Ewell, 363 U.S. 126, 122 (1955). In the Saith case, supra, 
a 13 month pre-trial incarceration was held by this court to be ® long 
enough to require us to give close serunity to the issue™ ( slip, OPes 
Pe3)e Such scrunity in Smith led the Court there to coneluded that 
there was insufficient " showing of reasonable likelihood of prejudice 
to the defense. " Ibid. But the Court ennunciated this rule, It 

" decided not to rule that prejudice to the person by gatentton for 


a year automatically leads to dismissal. A delay of that duration 
does, however, = - shift to the rosecution a den of show=- 


ing that there was no prejudice to the defense. " Slip « Opes P55 
emphasis supplied. ~ 
Se ty 
How much heavier the burden on the prosecution in the instant 
case, where the delay was for 23 months, not for a mere years: and 
“™”™——————————, 
where trial counsel set fourth in detail, immediately prior to the 
’ start of the trial, the nanes of the disappeared defense witnesses 
. nn 


} 
(Tr.9) something thattrial counsel in the Smith case had failed to 
ane i 


do. Slip ope, p- » It was not necessary, 2s this Court held in 


Smith (ibid), that triel counsel show " conclusiviely that the des» 


fense was prejudiced ", but we submit that he made " at least 72a 
showing of a reasonable likelihood of such prejudice, 2 showing not 
negatived by reouttal of the prosecution. " The prosecution, however, 
did not discharse in the least its "burden" of showing that there 
was no showing of prejudice to the defense.” : 

Under Local Rule 87, it is the duty of th e United States 
Attorney to pl-=ce a case on the Ready Calendar. Indeed, as this 
Court said in Metieill ve United States, Noe 21,570, decided June hy 


1968, slip ope, p-2 " the burden is on the Government, not the a-fense 


Be 


to bring a case totrial," Even were this not the rule, however, re= 


latively little of the 23 months appellant spent waiting for trial 
‘ WPF 


4s attributable to hin, Continuances oe approxinately four 
Sai = 


months were granted on appellant's motion. One month's continuance 
sought ty the Government was granted with appellant's consent.’ 

Approximately two month's 10cEe of time resulted from the 
abortive change of plea proceedings. No part of the remaining 16 
months can be attributed to appellant. In view of the Government's 
burden ' to bring a case to trial ', this 16 months’ delay must be 
attributed to the Covernment. To the same effect was the Bell case 
as deckded by this court in 195}. 


In the McNeill case, supra, this Court found a speedy trial 


violation requiring dismissal of the indictment, even though only six 


months of the two and a half years between arrest and trial was " Une 


equivocaliy attribatable to tha Government ." See Smith case, sunray 
Ope, PeeS Again, contrast the instant case where at least 16 of the 
23 months betyecn arrest and trial is attributable to the Government. 
We recognize that dismissal of the indictment for denial of 
a speedy triel is a " drastic " remedy that oucht not "se invoked 
lightly or thoughtlessly. " See separate opinion of Judge Wright 
in the Smith case, suora, slip ope, pe LL. But in the present case, 
where the conviction of appellant depends so substantially upon the 
$aentification of appellant by a single eyewitness, the complainant 
oa ee ea 
where that identification is of questionable value ( see Point ILL, 


infer), and where the witnesses 1e3% %o appellant by reason of the 


8 


Governnent's lonz delay in bringing him to trial included other eyc= 


witnesses to the offense with which appellant was charged , dismissal 


of the indictment is plainly culled for, 


<a 


III. The Identification of Appellant Failed To Meet The Standards. 


Established By The Supreme Court and By This Court. 


The Court’s attention is respectfully directed to the 
following pages of the trial transcript: 20-22, 2-26, 37-38, 
W2-bi, h7-8, 30-52, 54-57, 70-72, 7-79, 81-34, 93, 108-110, 
113, 117-128, 12h-126, 128-129, 131-1333 and to the following 
pages of the transcript of the preliminary hearing: 6<11, 


15-19, 21-22. 


There were three identifications of appellant, all by the 


complainant: (1) the patrol wagon identification on the night 


of the crime; (2) the identification at the prelininary hearing 


the following afternoon; (3) the in-court identification at 


trial two years later. 


1. The Patrol Wavon Identification 


The "totality of surrounding circumstances (see Simons 
ve United States, 390 U.S. 377, 3833; Stovall v. Denno, 388 U.S. 
293, 302), in the light of which the patrol wason identifica- 
tion of appellar:t must be evaiuated in order to determine 
whether it "was so unduly prejudicial as fatally to taint his 
conviction," are set forth above. It cannot be seriously 
questioned that this first identification of appellant by 


complainant, the identification upon which her subsequent iden- 


tifications necessarily rest, took place in circumstances of a 


highly suggestive nature and was most unreliable. 

-In Clemons v. United States, 131 U.S. App. D.C. ’ 
408 F. 2d 1230 (1968), cert. denied, 394 U.S. 96h this Court 
quoted approvingly (408 F, 2d at 1245, n. 16) ten criteria 
enunerated by the District Court in the Clark case as relevant 
in making such 2n evaluation. See United States v. Clark, 


25 Fe Sunpe Ith, 49-50 (D.D.C. 1968). Complainantts patrol 


wagon identification of apsellant plainly failed six of these 
ten tests, the other four not being particularly pertincnt. 


Test 1. "Was the defendant the only 
individual that could possibly be 
identified as the guilty party by 
the conplainins witness, or were 

there others near aim ab tne tine of 
the conZroatation so as to neyate the 
assertion that he was shown alone to 
the witness?"3/ 


Appellant was the only one in the patrol wagon, and therefore 
"the only individual that could possibly be identified ss the 
guilty party" when officer Elsts asked complainant to see if 


she coule identify cin. 


Test 2. "Vhere cid the confrontation 
take place?" 


In the patrol wagon. A locale more hichly sugcestive of aprel- 
lantts guilt is difficult to imagine. Appellant's presence in 
the locked part of the patrol wagon, tied with Officer Elsts' 
asking the complainant to see whether she could identify hin, 
must clearly have communiczted to complainant that the police 
believed that appellant was, at the very least, implicated in 


the rare. 


3/ 


This test and the ethers quoted infra are guoted in 
Clemons, supra, )03 F. 2d at 125, ne 


The evidence is, of course, clear that Elsts arrested 
appellant and locked him in the patrol wazon before Elsts even 
knew that a rape aad taken place. Tr. 76-73, 82. Apparently: 
all he arrested appellant for was "running out of the elicyuay 


we% and seened like he was pulling up his trousers" (Tr. 76),. 


althougan it is conceivable that h2 suspect2d appellant of glass 


breaking. In any event there is nething at all to indicate 
that complainant was informed, when asked to see whether she 
could identify appellant, that appellant's presense in the } 
of the patrol wagon was purely coincidental. 
Test 3. “Were thare any conpellinz 

reasons for a promot confrontation 

SO aS to deprive the police of the 

opportunity of securing other sinie« 

lar individuals for the purpose of 

holding a lineup?" 
No. The patrol wagon identification took place late at nighte 
There was no reason whatsoever why the identification could not 
have been postponed until morning, when a lineup could have 
been held. This is not the Stovall case, supra, where there 

oe ee at ee 

was fear that the complaining witness mizht die before = lineup 
could be held. See 388 U.S. at 295, 3202, In this case, the 
complainant had been badly beaten, but she was ambulatory, had 


been discharged from the hospital the very nicht of the crime | 


(Prelim. Hear. Tr. 7), and was present in court the next 
morning for the preliminary hearing. Id. 6, In fact, the 
preliminary hearing was not held until the following afternoon 
(id. 8-9), so there was more than adequate time in which a linee 
up could have been held,*and no problem about the complainant's 
ability to attend. 
Test 8. "ilas the emotional state of the 

witness such as to preclude objective 

identification?" 
Yes. The evidence is uncontradicted that complainant was ina 
highly excited, emotional, hysterical state. Tr. 2h, 54=55, 
72, 93. While this emotional state of complainant is easily 


understandable, it did not enhance her reliability or objece 


tivity as a witness, and made her more than normally amenable 


to the suggestion of appellant's guilt implicit in his presence 
in the patrol wagone 
Test 9. "Siere any statements made to the 

witness prior to the identification 

indicating to him that the police were 

sure of the suspect's guilt?" 
No statements were’ made indicating that the police were "sure" 
of appellant's guilt, but all the circumstances certainly 


suggested to conplainant that the police at the least regarded 


appellant as a prime suspect. Why else was he in the patrol 


wagon?e=--Complainant did not know that appellant had been 
picked up for some other vaguely defined or nonexistent crime. 
The complainant's observation of the offender was extremely 
limited, and therefore she was particularly amenable to 
suggestion. Complainant was accosted on a dark street on a 

dark night. The alley through which she was taken was unlighted, 
and the basement in which she was raped wes dark, so dark, in 
fact, that she had difficulty finding her way out. Tr. 37-38, 
42, U7, She Her ability to recognize her assailants was limited 
to the "maybe a half minute" or "few seconds" in which a light 
bulb was monentarily turned on (Tr. 22, 43, 47-48, 50-52), 


hardly enough time for her eyes to become accustoned. to the 


light. She testificd not only to her hysterical condition 


(Tre bh, 54), but also that she was in great fear, for her 
very life (Tr. 43), so frightened that "Idon't remember too 


much", Tr. bh. She testified also that part of the time she 
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was semiconscious, Tr. 21. At the preliminary hearing she 
testified that "In the dark I couldn't see very well" (Prelim. 
Year Tr. 19) and was unable to recosnize that appellant was 
wearing different clothes than he had worn the previous nighte 
Prelin. Hears Tre 16-19. It ars that no time did she 
give the police any description at all of her assailants. Cf. 
the Clark case, supra, in Clemons, supra, 403 F. 2d at 123; 
Stewart ve United States, __UeS. App. DeCo > paeeet 2a 
___» Noe 20; 983, February 10, 1959, slip Ope, PP» 2-33 
Macklin v. United States, __UsS. Apps D.C. ____s 09 F. 2d 
17k, 175 (1969); Cunninchan v. United States, ___U.S. App. 
DeC.___ 409 Fe2d 168, 169 (1969)5 Frazier ve United 
States, ___—_—dUS. App. DC.» > oF. 2a eg: Now 
22, 426, March lh, 1969, slip ope, De he 

_In the circumstances described, the hich desree of sug- 


gestion to complainant inherent in the patrol wagon confron= 


tation was unavoidable. As stated in United States v. Wade, 


388 U.S. 218, 229, "the dangers for the suspect are particularly 


grave when the witness! opportunity for observation was insub- 


stantial, end thus his susceptibility to suggestion tae 
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greatest." Even lineups, a fortiori single suspect confronta= 
tions, in rape cases "present a particular hazard" because of the 
"victim's understandable outrage." Wade, supra, 383 U.S. at 
230. 

The merits of the principle of prompt or "fresh identifie 
cation" (see Wise ve United States, 127 UsS. Appe D.C. 275, 383 
F. 2d 205, 209-10 (1967), cert. denied, 390 U.S. 964) need not 
be denied to hold that couplainant's patrol wagon identificae | 
tion of appellant, although prenpt, was so basically anfair : 
that it could not "tolerably be admitted into evidence." 333 
F. 2d at 210. This case is a far cry from Wise. There, one 
compleinant encountered the intruder in his house, chased him, 
_ caught up with aim, and was talking to hin when the police : 
arrived, never having lost signt of hin during the chase. The 


intruder was immediately returned to the housebreaking scene, , 


where the other complainant identified him by the sound of his 


voice. In the instant case there was totally lacking the con- 
tinuity of action or of contact between complainant and appele 
lant that gave fairness and reliability to the prompt identi= 
fication in wise. | 

The "totality of the circumstances surrounding” the iden- 


tification here also differ markedly from those in Stewart, 


-[7- 


supre, there there was also a prompt identification. There, 
the conpleinant kad aad enple opportunity to observe the 
accused, pave the police a yood deseription of hir:, and idene 
tified him about two hours after the crime and only minutes 
after seeing nin cerrying the loot. Asain, in Solonon ve 
D.o. » 08 F. 2a 2306 (1969), 
action and of the contact tetween 
the witness ane the accuscd was unbroken, the Court noting "the 
fact that (the accused) was constently in view of either (the 
officer between the comission 
msacnsion (and identification), ond 


Js tye 


bhe stolen goods on the path of his flizut." 


F. 2d at 1309. 
AS this Court hela in licRze ve 


Appe DeC. - fF, 2d » Noe 21, 980, dune 10, 


1969, slip Ope, De Ly: 
NAt.some point the nexus of tine and 
place between offense and identification 
must oeceme too attenuated to outweiga 
the admitted danzers of presenting sus= 
pects singly to witnesses. We conclude 
that this voint was reacaed, and more, 
in this casee" 


In McR2e, indeed, the victin had had good opsortrnity to observe 
2 2 gi PE 


her attacker and had given a description of hin to the police 


before identifying the accused, which information was suffie | 


cient to enable tne victin's son to lead the police to the 
accused. 

A fortiori, in this case, where complainant had minimal 
opportunity to observe her attackers and gave no description 
at all to the police and where appellant nas arrested by an 
officer whuv fad not even heard that the crime had bee. com rite 
ted, there was no resus whatscever between offense and identi« 
fication to oubweigh the recognized dangers of presenting suse 
pects singly to witnesses. ‘the totality; of the circumstances 
surrounding the patrol wagon identificaticn were plainly such | 

8s to deny appellant cve process of law, and tho eviderce of 


that idcntifiestion shorld nob have bkoen acmittcd. 
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= CERTIFICATE OF SERVICE 


I, Clifford H, ‘tiddleton, the acpellant do certify that I have nailed 


the United States District Attorney a copy of the foregoing motion 
by depositing a copy into the United States mail this 21 st day of 
January, 1970 by depositing a copy into the U.S. ifail addressed him 


at the UeS. District Courthouse, Washington, D.C. 


CLAVi02D H. MEDDLETON 
APPELLANT, 

BOX 25, 
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